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Abstract:

Modern criminal policy has shifted towards establishing procedural judicial models
aimed at achieving expedited litigation processes for conclusive judgments in criminal cases
before they are brought to court. This is to safeguard the rights of the parties involved,
alleviate the burden of courts from accumulating trivial cases, and expedite legal proceedings.
To address the increase in crime rates, the plea bargaining system has emerged as a pre-court
judicial procedure that streamlines traditional litigation procedures. Therefore, it is considered
a consensual punishment system, and it is necessary to clarify its concept and its relationship
with criminal cases and adversarial litigation.

Keywords: Plea Bargaining, Negotiation, Consensual Punishment, Traditional Trials,
Criminal Case, Criminal Adversary.
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1yThe Constitution of the United States, On September 17, 1787, Fifth Amendment« No person
shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for
public use without just compensation.,(published on<https«//tinyurl.com/mrx6d2se, Accessed
5/4/2024.

ZSarah-Marie Cabon:<La négociation en matiére pénale. Op. Cit, p.18&21;Krystia Reed, Allison
Franz, Vincent Calderon, et al< Reported Experienceswith Plea Bargainingc A Theoretical
Analysis of the Legal Standard,124W. Va. L. Rev. 4212022, p.423
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sle 3ls Labls ek oS 13) duegyiall dia ade il ally "Brady v. United States

Vixd uaic aydicly caSlaally Cpalall Cpedally Cagiall Tuie 4 Ay dllak cagiall (o o139 3 pea

1. Albert W. ALSCHULER:« Plea bargaining and Its History, 79 Columbia Law Review,
January, 1979, n°1, p.6.

2 US. Supreme Court« Brady v. United States, 397 U.S. 7421970,
published on<https<//tinyurl.com/4skh8nrc ,Accessed« 10 November 2023.

3 Sarah-Marie Cabon¢ La négociation en matiére pénale. Op. Cit,p.19; Emilio C. Viano« Plea
Bargaining in the United States; Op. Cit, p.113.

4 Sarah-Marie Cabon¢ La négociation en matiére pénale. Ibid., p.23; Oren Bar-Gill, and Omri
Ben-Shahar« The prisoners’plea bargain dilemma. Journal of Legal Analysis, Summer, 2010«
Volume 1, Number 2,pages 737-773, p.769; George Fisher« Op. Cit, p.1245.

® Babacar Niang« QU'EST-CE QUE LE PLEA BARGAINING ?, Op. Cit, p. 93; Rachel A. Van
Cleave,« an offer you can’t refuse ?punishment without trial in Italy and United states «the
search for truth and Efficient criminal justice system 11 ,Emory Int’ L .Rev ,419,(1997, p.429,
Footnote 46.
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1 Brady v. United States, 397 U.S. 7421970,0p.Cit; Albert W. ALSCHULER<Plea bargaining
and Its History,Op.Cit, p.6; Krystia , Allison Franz, Vincent Calderon, et al< Reported
Experienceswith Plea Bargaining« Op.Cit, p.423.

2 US. Supreme Court¢ Santobello v. New York, 404 U.S. 2571971, published
onhttps«//tinyurl.com/23eup3s9 ,Accessed < 10 November 2023.

3 Sarah-Marie Cabon¢ La négociation en matiére pénale. Op. Cit, p24.
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1 See« ELLEN KNICKMEYER, LARRY NEUMEISTER and MICHAEL R. SISAK: Khalid
Sheikh Mohammed, accused as the main plotter of 9/11 attacks, agrees to plead guilty,
published on «https<//tinyurl.com/4jz9sprp,Accessed < 2/8/ 2024.

2 See¢ Luis Martinez¢ Austin revokes plea deal for alleged 9/11 mastermind Khalid
Sheikh Mohammed and 2 others, published on <https<//tinyurl.com/3797z978,Accessed «
3/8/ 2024.

3 Albert W. ALSCHULER:« Plea bargaining and Its History, Op. Cit, p.3.

4. La Commission de réforme du droit au Canada parle« «d’entente sur le plaidoyer» et définit
celle-ci comme «toute entente suivant laquelle 1’accusé accepte de plaider coupable, le
poursuivant s’engageant en échange a adopter ou a ne pas adopter une ligne de conduite
donnée», Les discussions et ententessur le plaidoyer, Commission de réforme du droit au
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Canada, Document de travail n° 60, Ministere des Approvisionnements et Services Canada,
1989, p.4,sur le site ttps<//publications.gc.ca/site/fra/9.912094/publication.html , consulté 12
November 2023.
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2 Sarah-Marie Cabon¢La négociation en matiére pénale. Op.Cit, p13.

% negotiation,n.1. Aconsensual bargaining process in which the parties attempt to reach
agreement on a disputed or potentially disputed matter.B. A. GARNERed.« Black's Law
Dictionary8th ed. 2004, p. 3290.
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L Herbert S. Miller, William F. McDonald, et al.« Plea Bargaining in the United States, National
Institute of Law Enforcement and Criminal Justice, Law Enforcement Assistance
Administration, U.S. Department of Justice, September, 1978, p12.

113ua 662019 c):\b:\ 3 2aell (34 alas (Uailay uy\ﬁb 3\4:1)42\3\ <

3 refer to« 18 U.S. Code § 3501 - Admissibility of confessions«e As used in this section, the term
“confession” means "any confession of guilt of any criminal offense or any self-
incriminating statement made or given orally or in writing" , published
on¢https«//www.law.cornell.edu/uscode/text/18/3501 ,Accessed10/6/2024.
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https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-729000071-1385534785&term_occur=999&term_src=title:18:part:II:chapter:223:section:3501
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-2085148305-1385535746&term_occur=999&term_src=title:18:part:II:chapter:223:section:3501
https://www.law.cornell.edu/uscode/text/18/3501
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1 plea bargain,n. A negotiated agreement between a prosecutor and a criminal defendant
whereby the defendant pleads guilty to a lesser offense or to oneof multiple charges in
exchange for some concession by the prosecutor, usu.a more lenient sentence or a dismissal of
the other charges. — Also termed plea agreement; negotiated plea; sentence bargain, B. A.
GARNERed.« Black's Law Dictionary, Op.Cit, v°Plea bargain, p. 3657; Sarah-Marie Cabon:«
La négociation en matiere pénale.Op.Cit, p.24.
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1 Pradel Jean« Le plaider coupable, confrontation des droits américain, italienet frangais. Op. Cit,
p.474; Micah Schwartzbach<What Are the Different Kinds of Plea Bargaining?,published
onttps<//tinyurl.com/bm2ncjkh , Accessed10/5/2024; Linda Sanabria, J.D. | Legally
reviewed by Lisa Burden, J.D. ¢« Last reviewed September 12, 2023, published
on «ttps<//tinyurl.com/nbuxw6fj , Accessed10/5/2024.
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1 Emilio C. Viano« Plea Bargaining in the United States; Op.Cit, p.118.
% Emilio C. Viano« Plea Bargaining in the United States; Op. Cit, p.118.

“Sarah Dupont« le plaider coupable dans les systémes Anglo-Saxon et Romano-Germanique,
Revue les cahiers de la justice, édition Dalloz N°01 -France ,2015,75 a 85, p 84.
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! Emilio C. Viano« Plea Bargaining in the United States; Op. Cit, p. 118.
39-380m ¢l g e catl ) 3a3all e dess a2
% U.S.Supreme Court of Rhode Island« STATE v. Richard E. FREEMAN
and John M. Abbott. 351 A.2d 8241976,(published on¢ https<//tinyurl.com/5adsvimj ,

Accessed« 10 November 2023.

4-0On September 17, 1787, the United States Constitution—the oldest written constitution still in

effect today—was approved and signed in Philadelphia by thirty—nine delegates to the
federal conventionpublished on<https.//tinyurl.com/4b9kzan3, Accessed« 5/4 /2024.
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>The Constitution of the United States,On September 17, 1787, Sixth Amendment:n all

criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining Witnesses in his favor, and to have the assistance of

counsel for his defence.,published on¢ https.//tinyurl.com/mrx6d2se , Accessed 5/4/2024.
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L. Gifford, Donald G¢ Meaningful Reform of Plea Bargaining: The Control of Prosecutorial Discretion,
University of lllinois Law, Rev.37, 1983, p38.
2Claire SAAS: De la composition pénale au plaider-coupable« le pouvoir de sanction du
procureur. Revue de science criminelle et de droit pénal comparé, 2004, 04,p 827.

3.CERE Jean-Paulc «De la composition pénale a la comparution sur reconnaissance préalable de
culpabilité ¢ le plaider coupable a la frangaise », AJ Pénal, 2003, p. 45.
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L Emilio C. Viano« Plea Bargaining in the United States; Op. Cit, p.110; LES DOCUMENTS
DE TRAVAIL DU SENAT, Série LEGISLATION COMPAREE, LE PLAIDER
COUPABLE, Etude de législation comparée n° 122 - mai 2003, p.29.

Z Emilio C. Viano« Plea Bargaining in the United States, Ibid., p.111.

% U.S. Supreme Courtc McCarthy v. United States, 394 U.S. 4591969,(published on:
https«//tinyurl.com/bddkefuk , Accessed«12/5/2024.

% Robert E. Scott & William J. Stuntz¢ Plea-Bargaining as a Social Contract, 101 YALE L. J.
19091992, p.1910.
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ZSarah Dupont: le plaider coupable dans les systémes Anglo-Saxon et Romano-Germanique, Op.

Cit, p 84.
-People v. Campbell, 346 NE 2d 441 - Ill« Appellate Court, 5th Dist. 1976, published

on «https<//www.courtlistener.com/opinion/2241546/people-v-

campbell/,Accessed 10/5/2024.
- «Federal Rule of Criminal Procedure 11(d requires that the court not accept a plea of guilty
or nolo contendere without first, by addressing the defendant personally in open
court,determining that the plea is voluntary and not the result of force or threats or of
promises apart from a plea agreement»,published on<https<//tinyurl.com/5n7wecrjf , Accessed «
1/12/2023.

3- People v. Campbell, 346 NE 2d 441, Op. Cit.

* Robert E. Scott & William J. Stuntz¢ Plea-Bargaining as a Social Contract,
Op. Cit, p.1910.
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and John M. Abbott. 351 A.2d 824 (1976),(published on): https://tinyurl.com/5adsvfm;.
5- People v. Campbell,346 NE 2d 441 - Ill: Appellate Court, 5th Dist. 1976,
published on:https://2u.pw/95cexSg2..
6- U.S. Supreme Court, Weatherford v. Bursey, 429 U.S. 545 (1977), published
on:https://supreme.justia.com/cases/federal/us/429/545/.
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2-https://www.canada.ca/fr.html .
3- https://supreme.justia.com/ .
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