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Abstract :

The rule of avoiding the unconstitutionality of laws considered one of the important
rules in the constitutional judiciary, according to which the judge gives an explanation that
saves the text from its unconstitutionality provided that the language of the text supports that
interpretation. It is not possible to give an explanation of the text that does not already exist
within the folds of its letters, as these are considered a purely legislative process, not an
explanation.

Although the constitutional judiciary has approved this rule in many decisions,
especially the Supreme Court in the United States of America, but they believe that resorting
to this rule should be in sensitive and critical cases (practical considerations) that sometimes
mislead the court and makes it inevitable to use this rule. Therefore, the researcher resorted
to research in the concept of the rule of avoiding the unconstitutionality of laws and the
position of jurisprudence on them and the most important judicial applications on them.
Keywords : constitutional law, avoidance of unconstitutionality, separation of powers.
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See Supreme Court Interpretation of Statutes to Avoid Constitutional Decisions, Columbia Law Review, Vol.

53, No. 5 (May, 1953), pp. 633-636. : Columbia Law Review Association, Inc.

2 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem,
Cornell Law Review, Volume 86, Article 3, Issue 4 May, 2001, p 834.
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1 Antonin Scalia, A Matter of Interpretation, Princeton University Press, 1997, pp80-90.

2 Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 342 (1816), and see Herb v.

Pitcairn, 324 U.S. 117, 127-28 (1945).

8 Shane Mountjoy, Marbury v. Madison, Infobase Publishing, 2007.

4 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, op, cit, pp 337-339.

3 Kevin A. Ring, Scalia’s Court, Library of Congress, 2016,p, ix, 96.
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1 To more see Frederick Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based Decision
Making in Law and in Life, Oxford University Press, Oxford, 1993

2 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, op, cit, p 843,

8 Adrian Vermeule, Interprehte Cloice, 75 N.Y.U. L RE%. 74, 85 (2000).

4 Aharon Barak, proportionality. Constitutional Rights and their Limitations, cambridge university press

5 Felix Frankfurter, Some Reflections on the Reading of Statutes, Volume 23 | Issue 3 Article 18, Colum. L. Rev.
527, 543, p 47

® Andrei Marmor, The Language of Law, Oxford University Press, 2014, p4.
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1 Frank H. Easterbrook, Statutes' Domains, 50 U. Cm. L. REV. 533, 548 (1983). pp, 534-543.
2 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, op, cit, p852.
3 Kevin A. Ring, Scalia’s Court, Library of Congress, 2016, p95-96.

4 To more see Antonin Scalia, A Matter of Interpretation, op, cit.

5 See Eric S. Fish, Constitutional Avoidance as Interpretation and as Remedy, Michigan Law Review, Volume
114 Issue 7, 2016, p
6 Aptheker v. Sec'y of State, 378 U.S. 500, 507 (1964)

Cothanadd — ) 2= Laaalad) Ay puandl ASH — AugilEN Glaily Ciladdall A puanl) daal)
2023 :diad) ((01):a3ad) ((01): slaal




Oilgl) A gl ade uin Bacld

Al el dbeal) s uue g cillad) o8 ¢l Ay i aoas llal 136 0)la alaf (5% Aaadl
Aaladl 0sS5 Allall o3a (b 4Bl daSaal) Caally ¢(gygies pue Gyl anpdnl) udaall g1 13 L
PoleSla Y ) Adabadly Ay pan aSas Gyl
ads DA (e blahaan Aggeall (& duanpiill Lgd of o cuinill 520 S8 ga 3)
Uald) AaSaall 18 Glld aag . Aga il Liagl) (m gaad BT ol yaasdl ol 92 AaSaall 50 (g ¢ il
2.4 sidl) e geatl) QA 1Y (05 gl i & @l
aSlaall iy dyginall Ggiall e ST aads Hgiaall Gslam Y il s lE Gl elld ae
c @l ppaadll Gl (e ang ool aClaalld’ oLiadll Pl (2 gh 050 138 5 cAansydi Jleal b
gl loadill agile g ¢ asall aglac (B Hguall G pads ¢ (a2l (glggusally cdpaayil) Cilinglle
Suall i) Jie  Gabiay Gelaa) duleall a6 4 godl) 2y conall fawe ol @lld aay
3 il Qlladg ually (spaiall
) B lall Jabiis) (PAA 3538 oy las o5 Galaall 03¢0 AaSaal) )] olgaill (ho (530 (e Sling
Loail lgde cuin Al aelgill e CaBaT Sana selsh uis (e il Balely gl e (385
sleadll Galyiel Ja oy ¢lgiiat g el A Gl Lol UL Bl s sy sl 5ac 8
dasja Bygean daidal) dbalall lgieyd Sl Angldl) dalll delua sale] A o4 Bl b e

055 Al Gageaill juedl o M LAyl Adald) e Lowd aay 4313 sy eY) 138y cdiieias]
5

(Badaie el ity (GA) an ) dsosiag dududa dugilal) dall) \gd
sl a2 o paill Dleal paill e Loy Jbas @by ) Glal b deSadl oY
K b (sl alill il g LS due pumsal) Aalil (o Bjfian s (S (gl
c ol ) giad daly s (gley Lasd gl
Loyl Adalid) U8 (g0 e gmgall dae gumsall dusbocd) (565 o dneal ) s sac Gl sdag
pt AaSaall ot Al GVl 2 Qs Pla e ppdall @hlas dalatiall daSaddl 0 Jalad

1 To more see Richard H. Pildes, Avoiding Balancing: The Role of Exclusionary

Reasons in Constitutional Law, Hastings Law Journal, Volume 45 | Issue 4 Article 2.1994.

2 René Reyes, Legislativ Legislative Sovereignty, Executive Power, and Judicial Re , and Judicial Review:
Comparative Insights from Brexit, Michigan Law Review, Volume 115, Article 6, 2017, pp92-96.

3 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, op, cit,p 860-861.

4 Supreme Court Interpretation of Statutes to Avoid Constitutional Decisions, Columbia Law Review, Vol. 53,
No. 5 (May, 1953), pp. 633-636. : Columbia Law Review Association, Inc, p634-635
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p23.
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2 William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, op, cit,p 867.
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